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(c!i) #lsiIl File No. GAPPL/COM/STP/1449/2022-APPEAL/<:g;f 5/ ~J;5
2rfta st?gr iea zit Raia /

("©") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-126/2022-23 and 27.02.2023

(lf)
uRa fur +7zT I aftrfr 4arc, nrzg (srfl)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

5rt#a fr f2ail
('cf)

Date of issue
28.02.2023

(e)
Arising out of Order-In-Original No. 16/AC/DEMAND/2021-22 dated 15.02.2022 passed by

the Assistant Commissioner, CGST, Division-Mehsana, Gandhinagar Commissionerate

7 £@a#ai qr l 3fR 1TTTT / M/s Sarjan lnfratech, 34-37, Shankutal Complex,
('cf) Name and Address of the

Appellant
Govindpura Juth Panchayat, Vijapur, Mehsana

ant& rf zafl-a sari@trrtma? at az zr arr a fa zrnfefaR aatg+,TT
stfeantst srfha rrar gr@errearaamar z, #at fRe a2gr ah fa«a gt «mar el
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

m«r~ cpf TfUeJlJT 3TITT<7:-
Revision application to Government of India:

(1) ht3gr gra sf@2fr , 1994 Rt ear sraa ft aarg mgmt ?ant arrRt
3q.err# rzrr uv{4h siafgar zaaa sf Ra, taat, fea iat«a, ta fer=tr,
atft iifra, flaa tr sra, irami, +&fc: 110001 #tRst arR@:

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid : -

(c!i) aRm Rt zrfasa 0ft zfaratftswsnr r zr #tar 'llT fcl1m
'4-J0"5 ii, 1;i::'B"¢~061-111 ;i:: ii't? sr zqmf, zf@Rt asrnr suerrag ffr arei
n fatszrtr gtm RR4fr ah tta 5&zt

,·A4« In case of any loss of goods where the loss occur in transit from a factory to a
... ehouse or to another factory or from one warehouse to another during the course

,' recessing of the goods in a warehouse or in storage whether in a factory or in a
house.
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(ea) ma?hangftar 7k Raffarr atmt faff# ss@tr gamT
area g«aaRaeau tr sakarz [ftugrrsi faffaa ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(r) zifa 3«qraa eITT -3are gr«a hmat futel a#fer Rt&?sttl arr sit<
ear di fr ah a(Rasgr, st« #zrr -crrFta- al arr uznr atif f2fa (i 2) 1998

arr 109 trRa fu gzt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products uri,der the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) 2ha saraa ran (sf#a) Rural, 2001 afr 9 a siafa fclf.ifcfz ™ tf@TT~-8 # G.T
mw:rr #, mlslct 3l'fa:QT t >ITI1 3l'fa:QT mlslct K.-\Tcfl -?i- cfl-;:r m a sfaq-3rr vi sf« sf?gr eITT G.T-G.T
faarr 5fad sea Pkt sir Re@q t am@ rr arar s #r gen sf ah iaifa m 35-~ #
f.:rmftcr frh gnat h rag a arrl-6 arar Rt >ITI1 m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa sear arr sazt iaqa g4 «ata rt zar arkagit s?t 200/- ft gnat ft
stu sit sgt i«1am vua sznar gt at 1000/- RtRt psatrRt srqy

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

mi- -'W91,~ -a,91 c;_r\ -'W91~ "ftcTT cg 3i cfhA a +nrarf@lawk fa sf#:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0

0

(1)

(2)

a#{la 3qraa g«a sf@2fur, 1944 eITTm 35-m/35-~ ~ atffi:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

sqra rca vi karat sf)Rl +anrznf@law (Ree) Rt uf@a Rrr f~mar, zrara 2nd tr,

iil§4id7 'l-j"cfrf , 3TTiTc!T, N(~:Zr\lll:Z, 61\'P-l~liitlc;-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, BalTumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

";';;·;ii~.,,@.lllpanied against (one which at least should be accompanied by a fee of
i··o:::,,..,'~..:!~:Rs~s:R,'00/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/

1:r·l {{i;:te~i!li, · s upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

1 ( ! · /ls.1~
1
ros ,,pl bank draft in favour of Asstt. Registar of a branch of any nominate public

. ~-:-, ....,...,,.... f JI 2
·, es "o , $},
' ,:,_, ... ,,:;-:;'i,-''t · . i
'---..!:~...,../



sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) a srz?or it a&r am2if'#rar gar &a#aapr iragar agRt mr @ratsrjn
± far star feu z «zzr h eta zgu st fa far ut #tf k a4 fu zrnfrfa sf@fa
nan1fer#wr#lu zfl zr a#€hraar #t ca 3act fur=tar &l

In case of the order covers a number of order-in-Original, fee for each 0.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rl{l41ci14 gr«ca af2fa 1970 rt ti1fea ft r@ft -1 a ziaf fafRa fag star3
~m~a:iR~T <rwirfct Fl uf4qferat ah z2af re)a "Q;cfiRau s6.50 ftir 91T rlj 141 cit 4

za feaz @tr =if@1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) < at iaf@lamiRt frl4-;j 01 m 9R~ c1TT- 31'R m art st#fa far mar ? sitmm
) gca, 4#sari gr«ea g4hara a4ta nafer#wr (ataffafe)r, 1982 ffea?

Attention in invited to the rules covering these and other related matter contended in
the' Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6 i mm gr«ca, a#tr sgraa gra viart zRl znnf@2awr (fez) tfct1 -srra 3T1fu?r ~~
# efidoJ-14--!i◄I (Demand) ~ cts" (Penalty) 91T 10% pa sa #arfa ? graif, sf@rama sT
10~~i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

l{trsr gr4ztat a siafa, gf@gt afar Rt 1irT (Duty Demanded) I

(1) is (Section) l 1D # az« faff df@gr;
(2) far+ad%fez #Rt 1fr;
(3) dz 2feziifa 6#zuf

0
rz pfs 'fa«zf' # uz# sat ft aar tu zf' ferahRu qf sf arr fer

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount ofertoneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6 )(i) z3gr 4fa zfla qf@err hre szf gra rrar gen qr zus fa(f@a Wm lTTlf fcf;Q; ift!;
~t 1 o% WfcfR "Cf{ 3fR ~~0-s fcl c11 @a gt aa av#10% WrcrR "Cf{ c\TT" \!\T~i,

In view of above, an appeal against this order shall lie before the Tribunal on
,- - .•,~ .:- ayment of 10% of the duty demanded where duty or duty and penalty are in dispute,

r penalty, where penalty alone is in dispute."
.1.
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Rfzag / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sarjan Infratech, 34-37, Shankutal

Complex, Govindpura Juth Panchayat, Vijapur, Mehsana-382870 (hereinafter

referred to as the "appellant") against Order-In-Original No.16/AC/ DEMAND/2021

22, dated 15.02.2022 [hereinafter referred to as the "impugned order"], passed by the
Assistant Commissioner, CGST & C.Ex., Division: Mehsana, Commissionerate:

Gandhinagar [hereinafter referred to as the "adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. ASOPP6453GSD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed

in the total income declared in Income Tax Returns/26AS, when compared with

Service Tax Returns of the appellant for the period FY. 2016-17. In order to verify

the said discrepancies as well as to ascertain the fact whether the appellant had

discharged their Service Tax liabilities during the period FY. 2016-17, letters dated

05.05.2020 and 02.07.2020 were issued to them through emails by the department.

The appellant failed to file any reply to the query. It was also observed by the Service

Tax authorities that the appellant had not declared actual taxable value in their

Service Tax Returns for the relevant period. It was also observed that the nature of

service provided by the appellant were covered under the definition of 'Service' as

per Section 65 B(44) of the Finance Act, 1994, and their services were not covered

under the 'Negative List' as per Section 66D of the Finance Act,1994. Further, their

services were not exempted vide the Mega Exemption Notification No.25/2012-S.T.,

dated 20.06.2012 (as amended). Hence, the services provided by the appellant

during the relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the Service

Tax liability of the appellant for the FY. 2016-17 was determined on the basis of

value of difference between 'Sales of Services under Sales/Gross Receipts from

Services (Value from ITR)' as provided by the Income Tax department and the

'Taxable Value' shown in the Service Ta Returns for the relevant period as per
details below:

TABLE
(Amount in Rs.)

Period Differential Taxable Value Rate of Service Tax Service Tax
as per Income Tax Data Including Cess Demanded

2016-17 1,30,34,892 15 % 19,55,234

0

0
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4. The appellant were issued a Show Cause Notice vide F.No.V.ST/11A

202/Sarjan Infratech/2020-21, dated 18.08.202O, wherein it was proposed to:
•· '·sf

> Demand and recover Service Tax amounting to Rs.19,55,234/- under the

proviso to Section 73 (1) of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act,1994;

► Impose penalty under Section 77(2), 77(3)(C) and 78 of the Finance Act, 1994;

5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned

order wherein:

► Demand of Service Tax amount of Rs.19,55,234/- was confirmed under Section

73 of the Finance Act, 1994.

)> Interest was imposed to be recovered under section 75 of the Finance Act, 1994.

Penalty amounting to Rs.19,55,234/- was imposed under Section 78 of the

Finance Act, 1994;

> Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act, 1994;

>> A penalty @ R.200/- per day till the date of compliance or Rs.10,000/-, whichever

is higher under Section 77(1)C) of the Finance Act, 1994 was also imposed.

► Option was given for reduced penalty vide clause (ii) of the second proviso to

Section 78(1) of the Finance Act, 1994.

6. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal along with application for

condonation of delay on following grounds:

► The appellant were having financial crisis as well as medical emergency at their

home, which resulted in delay in filing the appeal within due time line.

)» They are doing activity i.e. the Construction services other than the residential

service including works contract for a consideration for another person. The

consideration is quantified from the Income Tax Return for FY. 2016-17.

► As per the definition of works contract, maintenance or repair etc. and

provisions of Rule 2A(ii)B of Service Tax (Determination ofValue) Rules, 2006,

valuation of the service is taken 70% of the total taxable value for discharging

the Service Tax as all the services provided are related to maintenance work or

repairing work.
»» They provide works contract services to various Body Corporate viz. NIFT,

Security India Pvt. Ltd. RBL Bank Ltd. HDFC Bank Ltd., Godrej Properties Ltd.,

......... etc. and they, being individual, are liable to 50% of the Service Tax
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liability only as per Notification No.30/2012-S.T. dated 20.06.2012 [As

amended]. On that basis they agreed to pay liability with interest.

► They contended that order was issued on 15.02.2022 for the FY. 2016-17 and

the extended period cannot be invoked and demand for the disputed period is

barred by limitation. In support of their claim, the appellant have relied upon

various case laws.

»» They contended that penalty is not imposable.

7. It is observed that the appellant is contesting the demand of Service Tax

alongwtih Interest & also imposition ofpenalty totally amounting to Rs.39,20,468/

[i.e. Service Tax Rs. 19,55,234/-, Penalty Rs. 19,55,234/- & Rs.10,000/-] confirmed /

imposed under Section 73(1), Section 78 and Section 77(2) of the Finance Act, 1994,

respectively. Upon scrutiny of the appeal papers filed by the appellant on 27.05.2022,

it was noticed that they had submitted DRC-03, dated 25.05.2022 showing payment

of Rs.1,46,643/- towards pre-deposit in terms of Section 35F of the Central Excise

Act, 1944.

8. The CBIC had, consequent to the rollout of the Integrated CBIC-GST Portal,

vide Circular No.1070/3/2019-CX dated 24.06.2019, directed that from 1%July, 2019

onwards, a new revised procedure has to be followed by the taxpayers for making

arrears of Central Excise & Service Tax payments through portal "CBIC (ICEGATE) E

payment". Subsequently, the CBIC issued Instruction dated 28.10.2022 from

F.No.CBIC-240137/14/2022-Service Tax Section-CBEC, wherein it was instructed

that the payments made through DRC-03 under CGST regime is not a valid mode of

payment for making pre-deposits under Section 35F of the Central Excise Act, 1944

and Section 83 of the Finance Act, 1994.

9. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7.5% of the duty in case where duty and

penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below:

"SECTION 35F: Deposit of certain percentage of duty demanded or
penalty imposed before filing appeal. The Tribunal or the Commissioner
(Appeals), as the case maybe, shall not entertain any appeal

(i) under sub-section (1) of section 35, unless the appellant has
deposited seven and a half per cent. of the duty, in case where duty or duty'
and penalty are in dispute, or penalty, where such penalty is in dispute, in
pursuance of a decision or an order passed by an officer of Central Excise
lower in rank than the [Principal Commissioner of Central Excise or
Commissioner of Central Excise];"

0

0



0

0

-7
F No. GAPPL/COM/STP/1449/2022

10. The appellant was, therefore, called upon,ide letter F.No. GAPPL/COM/STP/

982/2022-APPEAL dated 24.11.2022 to make the pre-deposit in terms of Board's

Circular No.1070/3/2019-CX dated 24.06.2019 read with CBIC Instruction dated

28.10.2022 and submit the document evidencing payment within 10 days of the

receipt of this letter. They were also informed that failure to submit proof of pre

deposit would result in dismissal of the appeal for non-compliance in terms of

Section 35F of the Central Excise Act, 1944. A reminder letter F.No. GAPPL/COM/STP

/982/2022-APPEAL dated 13.12.2022 was also issued to the appellant to make the

pre-deposit and to submit the document evidencing payment within 7 days of the

receipt of the letter

11. However, no communication was received from the appellant, nor did they

submit evidence of pre-deposit in terms of Board's Circular No.1070/3/2019-CX

dated 24.06.2019. It is observed that though sufficient time was granted to the

appellant to make the payment of pre-deposit in terms of Circular No.1070/3/2019

CX dated 24.06.2019, they have failed to furnish proof of revised payment of pre

deposit of7.5% of the duty/ Tax made in terms of CBIC Instruction dated 28.10.2022

issued from F.No.CBIC-240137/14/2022-Service Tax Section - CBEC.

12. I find it relevant to mention that the Instruction dated 28.10.2022 was issued

by the CBIC consequent to the directions of the Hon'ble Bombay High Court in the

case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No. 6220 of

2022, which is reproduced below:

"8 Therefore, it does appear that the confusion seems to be due to there
being no proper legal provision to accept payment of pre-deposit under
Section 35F ofthe Central Excise Act, 1944 through DRC-03. Some appellants
arefiling appeals after making pre-deposit payments through DRC-30/GSTR
3B. In our view, this has very wide ramifications and certainly requires the
CBI C to step in and issue suitable clarifications/guidelines/ answers to the
FAQs. We would expect CBI & C to take immediate action since the issue has
been escalated by Mr.Lal over eight months ago."

13. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment made

vide DRC-03 cannot be considered as valid payment of pre-deposit. In terms of

Section 35F of the Central Excise Act, 1944, the Tribunal or Commissioner (Appeals),

as the case may be, shall not entertain any appeal unless the appellant has deposited

7.5% of the duty, in case where duty or duty and penalty are in dispute. These

rovisions have been made applicable to appeals under Section 85 of the Finance

994. Hence, this authority is bound by the provisions of the Act and has no
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powers or jurisdiction to interpret the mandate of Section 35F in any other manner.

As such, I hold that for entertaining the appeal, the appellant is required to deposit

the amounts in terms of Section 35F, which was not done. I, therefore, dismiss the

appeal filed by the appellant for non-compliance of the provisions of Section 35F of

the Central Excise Act, 1944.

14. Further, the appellant, in their application for condonation of delay, have

submitted the reasons for the delay in filing the appeal that they were having financial

crisis as well as medical emergency at their home, which resulted in delay in filing of

the appeal within due time line.

14.1. It is observed from the records that the present appeal was filed by the

appellant on 27.05.2022 against the impugned order dated 15.02.2022, which the

appellant claimed to have received on 03.03.2022. Thus, there is a delay of twenty five

(25) days in filing the present appeal beyond the prescribed time limit of two months

as per the provisions of Section 85 of the Finance Act, 1994.

14.2 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the receipt

of the order being appealed. Further, the proviso to Section 85 (3A) of the Finance Act,

1994 allows the Commissioner (AppealsJ to condone delay and allow a further period

of one month, beyond the two month allowed for filing of appeal in terms of Section 85

(3A) of the Finance Act, 1994, if he is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the aforesaid period of two months.

0

15. On going through the submissions, I find that the appellant have not

appropriately represented the case at adjudication stage and also at appeal stage. I 0
further find that the appellant could not give any cogent reason for the delay and also

failed to submit any documentary evidences to justify the cause which prevented them

to present the appeal before the appellate authority. Therefore, this appellate

authority is not inclined to condone the delay occurred by the appellant under Section

85 of the Finance Act, 1994. Thus, the appeal filed by the appellant is also required to

be dismissed on the grounds of limitation as not filed within the prescribed time limit.

I do not discuss the issue involved in the appeal on merits of the case and on the

decision taken by the adjudicating authority vide the impugned order.
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16. In view of the above, the appeal filed by the appellant is dismissed for non

compliance of the provisions of Section 35F of the, Central Excise Act, 1944 as made
v.' M.

applicable to Service Tax vide Sub-section (5) of Section 85 of the Finance Act, 1994

and also as being barred by limitation.

17. sf4af arr af Rt?fl at Rqztt 3qlm al#aha sar ?l
The appeal filed by the appellant stands disposed of in above terms.

! •-..-0),
.. a7% -@ e0-3, .

(Akhilesh Kumar)
Commissioner (Appeals)

Date: 27.02.2023

O
2°

(Ajay mar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

Attested

0

BY RPAD / SPEED POST

To,
M/s. Sarjan Infratech,
34-37, Shankutal Complex,
Govindpura Juth Panchayat,
Vijapur, Mehsana-382870, Gujarat.

Copy to; 

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex. Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex. Division-Mehsana, Commissionerate:

Gandhinagar.
4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

5.Guard File.

6. P.A. File.



• @


